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l. INTRODUCTION

Thi s rul emaki ng contains two proposals. The first is a
conprehensi ve revi sion of Chapter 280. The alternative proposal
woul d retain the existing access charge structure of Chapter 280
and anend it, as an interimmneasure, to reduce access charges.

The first proposal has two objectives: to revise the access
rate structure for interexchange tel ephone conpetition and to
reduce the overall |evel of those rates. Access charges are
t hose charges paid by interexchange providers (I XPs) to | oca
exchange carriers (LECs) for the costs incurred by | ocal exchange
carriers to conplete calls to or fromthe | XPs' networks. W
al so propose to sinplify the initial approval process and the
regul ati on of interexchange carriers doing business in Mine.

While the first proposal al so addresses sone | ocal exchange
conpetition issues, primarily the processing of applications for
entry into that market, we do not at this tine propose to address
two other inportant issues relevant to | ocal exchange
conpetition: the access charges that | XPs should pay to
conpetitive |ocal exchange carriers (CLECs), and the anount that
i ncunbent LECs (ILECs) and CLECs should pay to each other for the
| ocal interconnections that are necessary to inplenent | ocal
exchange conpetition

These proposed changes shoul d reduce the overall |evel of
access charges paid by interexchange providers, but naintain the
parity anong all interexchange providers (and, through retai

rates, their custoners) in what they pay for the use of the
network that is largely built by and nmai ntained by the existing
| ocal exchange carriers.

Specifically, the proposed rul e woul d:

° split the charge that is presently known as the "comon
line charge" into its tw conponents:
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> an interimdeclining charge that wll provide
support for the currently enbedded costs of
transport and switching facilities for
i nt erexchange service (the facilities that run
bet ween | ocal switches and toll sw tches, between
toll switches and the toll sw tches thensel ves),
but only to the extent that those enbedded costs
exceed the total elenment |ong-run increnental
costs recovered in other access rate elenents from
| XPs. This anount, a significant portion of the
current common |line charge, will be established as
of a fixed date and will be reduced to zero over
tinme as the facilities included in the charge are
depreciated. Both this charge and the one
descri bed below will be assessed on total |XP
retail billings.

> a charge that ensures continued support by I XPs
and their custoners for the "common |ine" costs,
i.e., the facilities that run between a | ocal
swi tch and busi ness and residential consuners,
primarily the "loop." Those facilities, although
"l'ocal"” in their location, are used to carry
i nterexchange (toll) traffic as well as | ocal
traffic; hence, they are "comon" facilities.

° Bot h of the whol esal e charges descri bed above are
inplicitly included in the toll rates paid by retai
toll custonmers of the ILECs. The charges ensure that
other entities providing interexchange service, and

their custoners, will provide an equival ent |evel of
support for facilities that the ILECs prudently put in
service. |XPs and their custoners use all of the

"common line" facilities and nost of the interexchange
transport and switching facilities provided by the
| LECs.

° Nevert hel ess, principles of econom c efficiency demand
that the price of those transport and sw tching
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facilities actually used by the | XCs be set at forward-
| ooki ng econom c cost and, in the longer term that al
provi ders of interexchange service should recover any
costs of their transport and switching facilities that
are above that level only fromtheir retail custoners.

° Under the present rule, the common line charge is a
per-m nute charge. Because NYNEX's retail toll rate
structure is highly "tapered,” with |large discounts for
hi gh-use custoners, it has been necessary to design an
access charge structure with simlar characteristics.
The practical effect is that I XPs' retail toll rate
structures nust strongly resenble the retail tol
structure of the |LEGs.

° The proposal would untie any |ink between the I LECs'
and | XPs' retail toll structures. Instead of per-
m nute charges with volune di scounts, I XPs wll pay a
percentage of their retail billings. [IXPs will be free

to establish their own price structures and, to a
certain extent, their overall price |evels.

The alternative proposal woul d | eave present Chapter 280
virtually intact but, on an interimbasis, would sinply reduce
the overall |evel of access charges paid by I XPs. The Federal
Communi cati ons Conmi ssion (FCC) is presently considering both
interstate interexchange access and uni versal service support
i ssues. FCC plans m ght have a significant inpact on state
policies. Accordingly, it my be sensible in the short termto
adopt an interim access charge plan. The alternative proposal is
di scussed in greater detail in Part 1V of this Notice.

Parts Il and |11l below describe the first proposal.

11. REORGANIZATION

We propose to reorgani ze Chapter 280 to provide a nore
| ogi cal order of sections and to nmake the chapter easier to
understand and use. Wole and partial sections have been noved
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and rearranged. Sone whol e sections and partial sections have
been elimnated. As before, section 8 is the section that
contains the core of the rule, access charge structure, but it is
conpletely reorgani zed. The follow ng table sumrmarizes the
reorgani zati on and ot her changes to the rule.

Proposed
Current Title/Subject Proposed Title/Subject Proposed
8/sub-§ Matter 8/sub-§ Matter Changes
1 Pur pose 1 Pur pose revi sed
2 Definitions 2 Definitions
3 Applicability 3 Applicability no substantive
changes
4 Approval required 4 Approval for reor gani zed;
provi di ng simplified,;
conpetitive i nformati ona
services requi rements
del eted and added
5 I nt er exchange vari ous see bel ow
conpetition
5 A General ----- ----- elimnated as
super fl uous
5. B. Conti nued 8(A) no change
Aut hority
conti ngent on
paynment of access
5.B Bl ocki ng of 7 same no change
unaut hori zed
service
5.B charge for 8(Q charges for expansion to
unaut hori zed unaut hori zed reporting
service services
5.C(1) requi rement for 6 same no maj or
| LECs to provide substantive
facilities for change
conpetitors
6 Joint planning ~  -----  ----- elimnated from
for provision of Chapter 280

i nt erexchange
facilities
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Current
8/sub-§

7

Title/Subject
Matter

Open
servi ce/ net wor k
architecture

I nt er exchange
access charges

Applicability

Adm ni strator

Access charge

el ement s
Speci al access

Private |ine
access

Leakage access

Pr ohi biti on of
di rect end-user
access charges

Di stribution of
access revenues

G owt h
rebat e/ sur char ge

Charges for OSNA

Proposed
8/sub-§

5

8(A)

8(F) & Q

8(Q (5)

Proposed
Title/Subject
Matter

open networ k
architecture;
availability of
servi ces and

net work el enents

sane

payment required

Access

adm ni strator;
adm ni stration
and col | ection

LRI C transport
and swi t ching

Di stribution of
8(D) and 8(E)
revenues

Proposed
Changes

some
reorgani zati on;
procedures
nodi fi ed; sone
substantive
changes

conpl etely

reor gani zed;

maj or substantive
changes

addi ti onal
subst anti ve
provi si ons

maj or substantive
changes

maj or substantive
changes

el i m nat ed

el i m nat ed

el i m nat ed

el i m nat ed

substantive
changes; nore
detail ed
descri ption

el i m nat ed

el i m nat ed
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Proposed
Current Title/Subject Proposed Title/Subject Proposed
8/sub-§ Matter 8/sub-§ Matter Changes
----------- 9 Local exchange
i nt erconnection
char ges
(Reserved)

10 Rat e schedul es 10 same exenption from
filed by active regul ation
conpetitive stated
provi ders

----------- 11 Notice to new
custoners of rate
i ncrease

11 Commi ssion review 15 sane m nor non-
of LEC deci sions substantive

changes

12 Reports 12 Reports and exenpts | XPs from

records annual report
requi r ement
---------- 13 Vi ver of 8§ 707, new
708; notice

13 Di sconti nuance of 14 Applicability of adds references
service; approval ot her statutes to other
required statutory

appr oval

requi rements
applicable to al
t el ephone
utilities

14 i ver 16 Wai ver of no change

provi si ons of
rule

§ 1.

Pur pose

DISCUSSION OF PROPOSED CHANGES TO EACH SECTION

This section is nodified to reflect the purposes of the
rule as revised.
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§ 2. Definitions

This section contains several new and several revised
definitions that define various types of interexchange and | ocal
t el ecomruni cati ons providers. These are necessary because
vari ous substantive provisions in the proposed rule apply in
different ways to various classifications of tel ecommunications
providers. W describe here the various categories fromnost to
| east inclusive.

"Tel ecommuni cati ons provider" (82(R)) is the nost

inclusive category. It includes all of the categories describes
el sewhere in the section, i.e., all interexchange and | ocal
exchange providers. It also includes entities that are public

utilities and those that are not, but which neverthel ess nust pay
access charges pursuant to this rule.

"I nterexchange provider" (82(H)) is the broadest
category on the interexchange side. It includes "interexchange
carriers,"” "switchless interexchange resellers,” and | oca
exchange carriers that also provide interexchange services. An
"interexchange carrier" (I1XC) (82(Q) is facilities-based, i.e.,
it provides interexchange service using its ow facilities. The
proposed definition includes entities that are defined by the FCC
as "interexchange resell ers” because those entities use |ines or
speci al access facilities that they control through |leasing. A
"sw tchless interexchange reseller” is an entity that has no
switching capability of its own and sinply resells the services
of an I XC. The distinction between facilities-based and
switchless | XPs is critical for the reporting of retail and
whol esal e billings and the assessnent of the common |ine and
enbedded transport, sw tching charges contained in section 8,
whi ch are based on retail billings. Sone | XPs nmay not be public
utilities as defined by Maine | aw, nevertheless, all | XPs that
provide retail intrastate service are subject to the access
paynment requirenments of section 8 Finally, an "underlying
i nt erexchange provider" (82(T)) is any |IXP (including both IXCs
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and switchl ess interexchange resellers) that sells services to a
swi tchl ess i nterexchange reseller.

On the | ocal side, the broadest category of providers
is "a local exchange carrier"” (LEC) (82(L)). Wthin that
category are "incunbent |ocal exchange carriers,” "conpetitive
| ocal exchange carriers,” and "local resellers.” "lncunbent
| ocal exchange carriers" (ILECs) (82(E)) are those LECs that were
provi di ng service on February 8, 1996, the effective date of the
federal Tel ecommuni cations Act of 1996. In Miine, the incunbent
LECs are New Engl and Tel ephone and Tel egraph Conpany d/ b/ a NYNEX
and the 23 independent tel ephone conpanies (ITCs) that were
provi di ng | ocal exchange service on that date. "Conpetitive
| ocal exchange carriers" (CLECs) (82(C)) are defined as those
| ocal exchange carriers that are not ILECs. Wthin that category
are CLECs that provide service using facilities they control,
ei ther by owning or |easing them by purchasi ng unbundl ed network
el ements froman | LEC, or by purchasing | ocal service (bundl ed)
froman ILEC at a wholesale rate that reflects the difference
between the ILECS' retail rate and the costs it avoids by
providing the service at retail. A CLEC owning or controlling
facilities (including by leasing) is capable of providing
i nt erexchange access services to | XPs. Because CLECs that only
purchase out of a wholesale tariff of an ILEC have no facilities,
t hey are not capabl e of providing interexchange access. Section
8, the provision governing the paynent (by IXCs) and distribution
(to LECs) of access charges, distinguishes between |ILECs and
CLECs for a variety of purposes. See the detailed discussion
under section 8 bel ow.

Section 2(D) defines "Forward-Looki ng Econom ¢ Cost, "
the basis for pricing of the access rates contained in section
8(B) of the rule. Included within the definition are the two
maj or conponents of forward-|ooking econom c cost: definitions
of "Total Elenent Long Run Increnental Cost" (TELRIC) of a
network el ement or facility, and "Reasonable Allocation of
Forwar d- Looki ng Common Costs." The proposed definition is
intended to be substantively identical to that recently adopted
by the Federal Comrunications Comm ssion for |ocal
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i nterconnection, and is discussed in greater detail in Part I11.
§ 8.B.2 bel ow.

Several other new definitions are included in
section 2. These include: common |ine, interexchange access,
| oop and operator services. Those definitions are used in
various places in the rule, particularly in section 8, and
require no further explanation here.

8§ 3. Applicability

Proposed section 3(A) expands the applicability of the
rule to all conpetitive tel ecommuni cations services. At present,
the rule applies only to interexchange services. Proposed
subsection (B) restates, without nodification, the fact that the
rule does not apply to the provision of |ocal service by
cust onmer - owned coi n-operated tel ephone (COCOT) providers. The
certification and provision of |ocal service by COCOls is
addressed in Chapter 250.

8§ 4. Approval Required

Consistent with the change to section 3, we propose
that section 4 apply to applications for conpetitive |ocal
exchange service as well as to applications for conpetitive
I nt erexchange servi ce.

As at present, proposed subsection A states the
findings that the Conm ssion nmust nmake in order to grant a
certificate of public convenience and necessity pursuant to 35-A
MR S. A 88 2102 and 2105(A). Proposed subsection B (approval
for additional service or service area) sinply restates, wthout
substantive nodification, the |ast paragraph of existing
subsection A, Proposed subsection C (presently subsection B)
states the contents of a prospective telecommunication provider's
application to provide service.

We propose to elimnate or sinplify sonme of the
findings required by present subsection A consistent with the
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nature of a conpetitive market. |In proposed subsection C
(presently subsection B), we would elimnate the need for
applicants to provide certain information that is presently

requi red, as unnecessary for the processing of the applications
to provide service, for the findings of subsection A or for the
needs of a conpetitive market. These include: the procedural
provi sions in paragraph 1 concerning the need to file certain
material if it is already on file and to determ ne the adequacy
of an application (the forner has not been used and the latter is
handl ed informally); statenments concerning facilities that the
applicant intends to use (sone of these requirenents are retained
only for applicants intending to use access other than feature
group B); and financial reports. The proposed revision nodifies
certain information requirenents and adds requirenents that the
applicant provide information concerning any investigations that
are pending in other jurisdictions; information about whether the
applicant intends to offer operator services; and, for switchless
i nt erexchange resellers, information about the identity of their
underlying carriers, and information designed to ascertain

whet her the applicant is indeed a switchless interexchange
reseller. The latter information is necessary because the
proposed section 8 provides an exenption from access charges, to
avoi d doubl e paynent of access charges, for services that are
resold at whol esal e by one interexchange provider to another.
(Much of the information |isted above is currently being required
pursuant to letters sent by the Admnistrative Director to al
perspective applicants for interexchange service.)

The continued requirenent for the description of
proposed facilities and services that an | XP will use other than
Feature Group D is necessary because Feature G oup A and Feature
Goup B facilities and special access and private line facilities
are often used for mxed interstate and intrastate traffic. A
LEC providing Feature G oup D service is able to neasure
interstate and intrastate traffic, but is not able to do so for
ot her neans of access. For those other neans, the reporting and
the paynent of intrastate usage essentially relies on the honesty
of the interexchange provider, tested where circunstances warrant
by audits.
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8 5. Open Network Architecture: Availability of Services and
Net wor kK _El enent s

Section 5 is nearly identical to present section 7 with
two substantive changes. Section 5 describes a process by which
ot her tel ecomrunications providers, custoners, or any other
person may request a service, access to network facilities or
network el enments thensel ves fromany tel econmuni cati ons provider.
| f the tel ecomunications provider will not or cannot provide the
requested service, access or elenent, section 5 describes a
further process by which the requestor may obtain review of that
deci sion by the Comm ssion staff and, ultimately, the Conm ssion.
We propose three substantive changes. First, the present rule
al l ows persons to nmake requests to LECs; we propose to expand the
rule so that persons may request services, access or elenents
fromany tel ecomruni cations provider subject to the jurisdiction
of the Comm ssion. Second, consistent with the
Tel ecomruni cati ons Act of 1996 and the evolution of policy
generally, a person may request "network functions or elenents,

i ncludi ng the unbundling thereof,” in addition to the itens naned
in the present rule. Third, the rule is clarified to state that
any request nmade for a service, for access or for a network

el enment that is nmade to any tel ephone utility nmanageri al,

mar keti ng or business office personnel will be considered a
request under this section and will potentially initiate the
processes under this section.

8 6 A Present Section 6: Joint Planning for Provision
of Interexchange Facilities

We propose to delete present Section 6. Its
requi renents for joint planning anong conpetitors or potenti al
conpetitors are arguably inconsistent with a conpetitive market.
Mor eover, the provision has been used sparingly, despite the fact
that LECs have generally conplied with the requirenents to
provi de notice of construction plans to other LECs and to | arger
i nt erexchange carriers. By proposing to elimnate this section
inits present form we are not indicating any |essening of
concern about planning for adequate network facilities or service
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quality. Recent experience has shown that the nodern fiber-optic
network is sonewhat fragile; accidents caused by notor vehicles
may result in major network outages for extended periods of tine.
Recent events of this type may denonstrate the need for greater
networ k redundancy (parallel and back-up routes) and better

net wor k pl anni ng.

It is not clear that present section 6 adequately
addresses the current or future situations. For exanple, it
addresses only joint planning and not planning by a single
utility. Accordingly, while we propose to repeal present section
6, we intend to continue our vigilance of service quality, both
t hrough the service quality nechani smcontained in the current
alternative formof regulation (AFOR) for NYNEX and ot herw se.
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B. Proposed Section 6: Provision of Facilities by
Local Exchange Carriers

This section is derived from present Section 5,
subsections C and D. There are two proposed substantive changes.
First, under the present rule, an interexchange carrier may
request access facilities froman "affected carrier,” i.e., an
i ncunbent | ocal exchange carrier (ILEC). Under the proposal, any
t el ecomruni cati ons provider (interexchange and | ocal) may request
"access and interconnection” facilities fromany LEC (both |ILECs
and CLECs). This section states the general obligation, under
the federal Tel ecommunications Act of 1996, of local carriers to
provi de sufficient access and interconnection facilities to other
t el ecommuni cations providers, and states qualifications to that
policy that are contained in the present rule.

The second change is in section 6, subsection B(2)
(presently subsection C(2) of section 5). The present provision
states a policy that if an I XP plans to offer "conpetitive
services from an exchange whi ch has Extended Area Service (EAS)
calling to anot her exchange," the provider will be required to
obtain feature group D access fromthe LEC, but, if feature group
D access is not available, the provider nust pay a reasonable
portion of the LEC s capital costs. The proposed revision would
require a conpetitive tel econmunications provider to pay a
reasonabl e portion of the LEC s capital costs for any facilities
that the conpetitive tel ecommuni cations provider causes to becone
over| oaded or exhaust ed.

8§ 7. Unauthorized |Interexchange Service:; Bl ocking of
Unaut hori zed Traffic

Proposed section 7 is essentially identical to the
portion of existing section 7 that requires bl ocking of
unaut hori zed intrastate traffic. The remai nder of existing
section 7, which addresses the rate that unauthorized providers
of intrastate interexchange service nust pay when their traffic
is not or can not be bl ocked, has been transferred to section
8(Q(1).
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8 8 |[Interexchange Access Charges

A. | nt r oducti on

In this introduction, we describe the nature of
t he nodern tel econmuni cati ons network in Miine and the nature of
the costs of that network. W hope this explanation will aid in
t he understandi ng of the phil osophy and econom c rationale of the
proposed rul e.

1. The Net work and How | nt erexchange Tel ephone
Service |Is Delivered

At its sinplest level, the tel ephone network
that is used for interexchange service in Mi ne can best be
described by tracing an interexchange (toll) call. Assune that a
t el ephone subscriber in Runford places a call to tel ephone
subscriber in Damariscotta. The subscriber in Runford is a
custoner of NYNEX (New Engl and Tel ephone and Tel egraph Conpany
d/b/a NYNEX) for local service, i.e., for calling to Runford and
areas within Runford' s extended area service (EAS). At present,
Runford custoners, like all other custoners in Maine, nay obtain
| ocal service fromonly one | ocal tel ephone conpany (I ocal
exchange carrier (LEC)). The custoner does have a choi ce anong
| ong-di stance (interexchange) conpanies, but for the initial
pur pose of the exanple, we will assune that the custoner uses
NYNEX. Indeed, if the custoner sinply dials the 7 digit nunber
of the called party, the custoner will automatically receive the
i nt erexchange toll service offered by the custoner's |oca
conpany, in this case NYNEX. The Runford custoner's call is
first routed over a NYNEX "l oop" to the NYNEX |ocal switch (al so
called a central office or wire center) for the Runford exchange.
Loops are those facilities (utility poles and wire) that run from
the local swtch to various custoner |ocations. Wile |oop
facilities can and are configured to allow sharing of sone
facilities by custoners, for the sake of sinplicity, it can be
assuned that each custoner is assigned a |oop dedicated solely to
t hat custoner's use.
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| f the custoner were calling another nunber
in Runford, the call would be switched at the |ocal switch and
sent out over another loop to the other Runford custoner.
However, in the case of the call to Damariscotta, the call wll
be sent by the Runford switch over a NYNEX trunk to a NYNEX tol
switch, nostly likely in Lew ston.

Trunking facilities (also called transport
facilities) are used in comon for all calls that are not routed
through "private lines." They, along with switches, are the nost
"public" part of the "public switched network."” Unlike |oops,
they are not dedicated to a particular custoner. Thus, while the
| ocal switch in Runford has about 5,700 |oops comng into it from
t he Runford exchange, tel ephone conpany engi neers know that not
all of those custoners will be placing a call that goes out of
t he exchange at once. Therefore, it wll be necessary to provide
many fewer than 5,700 trunking circuits fromRunford to vari ous
ot her exchanges, including the toll switch in Lewston. 1In the
case of the call we are describing fromRunford to Danmari scott a,
that call will be routed fromthe Runford switch over any
trunking circuit that is not in use.

Fromthe toll switch in Lewston, the call is
routed over other trunking facilities to the local swtch in
Damari scotta. The call mght be routed in a variety of ways from
Lew ston to Damariscotta, e.g., directly (wthout further
switching) or through the Portland or Augusta toll switches. The
actual routing may depend on whether trunking facilities are
reaching their level of capacity. Damariscotta is served by
Ti dewat er Tel ephone Conpany (Tidewater), an independent tel ephone
conpany (1 TC). At the border between the Wscasset exchange of
NYNEX and the Damari scotta exchange of Tidewater, the call is
transferred between the two conpanies' trunking facilities.

NYNEX and Ti dewater provide the tel ephone
servi ce described above jointly (i.e., in conbination with each
ot her rather than conpetitively). At |east at present, neither
conpany provides originating or termnating exchange tol
services in the other's service territory. Unless the call is a
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collect call, the custoner placing the call in Runford will pay
NYNEX for the call; the proceeds are split anong the conpani es by
a process called settlenents. |If the call were placed by the

custoner in Damariscotta to the custonmer in Runford, the custoner
in Damari scotta woul d pay Ti dewater Tel ephone Conpany for the
call, but the proceeds would still be distributed through the
settl enments process.

The caller also mght place the call to
anot her area in which NYNEX was the | ocal exchange carrier or to
anot her area in which one of the other 22 independent tel ephone
conpanies is the exclusive | ocal exchange carrier.

Despite the fact that |ocal interexchange
carrier franchises are at present exclusive, the custoner in
Runf ord does have conpetitive choices for the interexchange cal
to Damariscotta. The custonmer could have placed the call over
any of several interexchange providers (IXPs) that have been
granted the authority to provide interexchange service in Mine.
For exanple, the custonmer m ght have chosen to use MCl. Unlike
interstate calling, there is at present no "presubscription" for
i nt erexchange service, although NYNEX has indicated that it wll
i npl enment intrastate presubscription by May 1997.

To place an interexchange (toll) call at
present that uses a carrier other than the NYNEX-ITC conbi nati on,
a caller must dial a carrier identification code (ClC) (10XXX or
a 700 nunber). M's CICis 10222. |If the custonmer in Runford
di al ed 10222 + the nunber in Damariscotta, the call would be
"carried" and billed to the customer by MCl. However, the cal
woul d follow the sanme routing over the custoner's |oop to the
NYNEX switch in Runford and over NYNEX trunks to the Lew ston
toll switch. It would then be carried over NYNEX trunks to the
Portland toll switch. At Portland, the call would be transferred
to MCI's "point of presence" (POP). MI would then carry the
call over its own facilities (which m ght be owed by M or
| eased from another carrier such as AT&T) to MCI's switch in
Boston or el sewhere. MIl's switch would receive the essenti al
billing information (the originating nunber and the term nating
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nunber) and send the call over a trunk to MCl's POP in Portl and.
The call would then be transferred back to NYNEX in Portl and and
sent over NYNEX and Ti dewater trunks to Damari scott a.

For the exanple given, the call placed with
MCI woul d be carried over NYNEX facilities for the sane or a
| onger distance than if the call were placed directly w th NYNEX
and woul d be carried over the sane anount of Tidewater Tel ephone
Conmpany facilities. At a mninmm calls (e.g., those that would
be routed through the Portland toll switch in any event) are
likely to use at |east the sane anmbunt of NYNEX and | TC
facilities as a call placed directly with NYNEX or an ITC. In
the exanple given, the only facilities actually provided by M
are those that were necessary for MCl to collect the billing
information. M has evidently found it to be nore efficient to
mai ntain a regional switch in Boston and to transport its Mine
intrastate traffic to Boston and back than to maintain a switch
in Portl and.

The exanple given is typical of calls carried
by interexchange providers in Maine. O all of the interexchange
carriers, only AT&T has nore than one POP. AT&T mai ntai ns POPs
in Portland, Lew ston, Augusta and Bangor and transport
facilities (trunks) in between. Thus, AT&T may actually use
facilities it owns or leases to carry sone of a call that is
pl aced, for exanple, between Biddeford and Presque Isle.

The custonmer in Runford m ght al so chose to
obtain intrastate | ong-di stance service froma "swtchless
reseller.” About 100 switchless resellers have been certified to
provi de service in Maine. Let us assune that the custonmer has
signed up for service with XYZ Conpany (a fictitious nane). As
wi th any interexchange service provided by a non-LEC the
custoner may obtain non-LEC service only by dialing a code. For
this exanple, we will assune that the custoner has been
instructed by XYZ to use the code 10222, i.e., MI's code. In
fact, the call will be carried by M (actually by NYNEX, M,
NYNEX and Tidewater); the routing will be identical to the cal
placed with MCI. However, the custoner will be billed by XYZ at
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rates that are likely to be slightly different than MCl's. XYZ
does not carry or process the call in any way. XYZ sinply
purchases service fromMI's intrastate retail schedul e of rates.
MCl's retail rate schedule contains a quantity discount. M

provides a single bill to XYZ (containing the billing information
XYZ needs to bill its custonmers), and XYZ then bills its
custoners directly or has a billing arrangenent wth a | ocal
exchange carrier to bill its custoners.

As can be seen by the exanpl es above, LEC
facilities continue to be used and LECs continue to incur costs
whet her a custoner has chosen a LEC or a conpetitor to "carry"
the call. Even if conpeting | XCs should decide to deploy their
own transport facilities in a much greater quantity than they
have over the past eight years, LECs (whether incunbent LECs or
conpetitive LECs) will doubtless carry both the begi nnings and
ends of nost calls, i.e., those portions carried over | oops.

2. The Nature of |nterexchange Costs

The cost of providing tel ephone service has
been declining for at |east the past decade. The reason for this
declining cost is primarily technol ogical, particularly the use
of digital switching and fiber optic transm ssion. The cost of
bui | di ng an additional increnment of capacity today is generally
| ess expensive than the cost of adding that increnent in the
past. Mreover, the cost of adding that increment is even likely
to be less than the current cost of nmaintaining and supporting
the ol der equi pnment that is on a tel ephone conpany's books, even
t hough that property has been partially depreciated.

Accordingly, the average cost of providing a given unit of

t el ephone servi ce exceeds the forward-| ooking (marginal, or
increnental) cost of providing that sane unit or increnment. |t
is this difference between forward-I|ooking and enbedded costs
that gives rise to difficult issues of pricing policy.

3. Present Retail and Access Recovery of Costs
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It has been our policy since the
i npl enentation of Chapter 280 in 1989 that the sw tching and
transport facilities that a LEC nakes available to its
conpetitors should be priced at the LEC s increnental cost. As
expl ained nore fully below, the goal of that policy is to pronote
economcally efficient pricing decisions by all I XPs. W propose
in this rulemaking to continue the policy.

Neverthel ess, retail rates generally are set
to recover enbedded, not increnental, costs. Even under price-
cap regulation, e.g., the NYNEX alternative formof regul ation
(AFOR), the starting point for rates under the AFOR was NYNEX s
enbedded revenue requirenent.

The difficult issue for interexchange access
charge policy is determning to what extent and how to recover
the difference between (1) the increnmental cost that carriers
using transport and switching facilities of the LECs pay in
i ncrenmental -cost based rates (or avoid by providing their own
facilities) and (2) the average cost (enbedded cost) of providing
those facilities. As noted above, that differential is
automatically recovered in retail interexchange (toll) rates paid
by the retail custonmers of LECs because those rates are based on
enbedded cost. Present Chapter 280 requires the common |ine
charge, after deduction of the costs recovered through
incremental rates, to mrror the ILECS' retail toll rates. The
present comon |ine charge therefore does not recover the
di fference between the LECs' increnental and enbedded costs from
whol esal e custoners (I XPs). As discussed in detail below, we
propose to continue the policy, in substantially nodified form
that | XPs should continue to pay enbedded costs . However, for
transport, switching and operator service costs, rates should be
reduced over tinme so that, once the differential between enbedded
and increnmental cost is reduced to zero, the differential rate
w || di sappear and whol esal e custoners wll pay only the
i ncrenental cost rates.

For this first proposal (as for the
alternatives described in Part IV below), we request comment
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about an effect it may have on the alternative formof regulation
(AFOR) we have adopted for NYNEX, effects under the existing AFOR
rules, its relation to AFOR pricing rules for retai

i nt erexchange rates, and whet her any new pricing rules nay be
necessary.

B. Proposed Section 8: Expl anati on of 1 ndi vi dual
Subsecti ons

1. Subsection A: Paynent and Reporting Required

Proposed paragraph 1 of this subsection Ais
based on existing subsection A of present Section 8, but states
the requi renent of who nust pay access charges in nore genera
terms, i.e., by all interexchange providers (IXPs), including
| ocal exchange carriers that provide interexchange service,
swi tchl ess i nterexchange providers, and including any I XP that is
not a public utility. The specifics of what entities are
i nt erexchange providers is left to the various definitions of
Section 2. The policy that access charges nmust be paid by
i nt erexchange providers that are not public utilities is
contained in the present rule. The present rule applies to "all™
conpetitive providers and thus literally applies to switchless
i nterexchange resellers as well as to facilities-based
i nterexchange carriers, thus requiring double paynent of access
for the sanme calls. The Comm ssion has resolved this problem by
granting exenptions from paynent of access charges by sw tchl ess
i nt erexchange resellers, provided that a swtchless reseller's
underlying carrier is certified and pays access. |In the proposed
rule, we continue to adhere to the principle, established through
the granting of the waivers, that doubl e access charges should
not be paid. However, for the reasons expl ained below in section
B(7)(c), we believe that the present system has not worked.
Therefore, we propose in this rule to require all interexchange
providers, including swtchless interexchange resellers, to pay
access, but to provide the exenption designed to prevent double
paynment to the underlying interexchange carriers by exenpting
whol esal e sales to switchless interexchange resellers.
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Proposed paragraph 2 of subsection A sets
forth the consequences for failing to pay access or failing to
conply with reporting obligations. The consequences for failure
to pay access are derived from present sections 5(B)

Proposed paragraph 3 provides that paynent of
interstate access does not excuse the paynent of intrastate
access. That rule is presently in section 8(A)(1).

Proposed paragraph 4 is necessary for the
adm ni stration of the wholesale billings exenption descri bed
above.

2. Subsection B: | ncrenental Rates for
Swi tching, Transport and Operator Services
and G her Traffic-Sensitive Functions

The rates for transport, swtching, operator
services and other traffic-sensitive functions should continue to
be set at forward-I|ooking economc cost. As described in the
definitional section 2(E), the major conponent of forward-I| ooking
econom c cost is "total element |long-run increnental cost"”
(TELRIC). The proposed definition is intended to be
substantively identical to that adopted by the FCC (for | ocal
i nt erconnection) on August 8, 1996, in its Interconnection Order.
In the Matter of Federal Communications Commission,
Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Docket No. 96-98, First Report
and Order (August 8, 1996), 11 674-715; 47 C. F.R 8§ 51.505 and
51.511 ("Interconnection Order"). W have reviewed the FCC
definition and find it reasonable.®

"W do find a semantic problemwith the FCC s definition of
TELRI C that we believe nakes the definition confusing and
difficult to understand. The FCC has defined TELRIC "of an
elenment” as "the total quantity of the facilities and functions
that are directly attributable to, or reasonably identifiable as
incremental to, such elenment . . . ." W propose to replace that
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Simlar to the policy in the present rule
(present section 8(C)(2) and (3)), which states that rates for
transport and switching be set at |ong-run margi nal cost.
Al t hough increnmental cost and marginal cost differ, they are both
measures of forward-1ooking rather than historical costs.?

For the rates calculated by NET that are now
in effect, NET used total capacity of the given increnent rather

| anguage with "the total quantity of all costs inputs to that
el ement that are either directly attributable to or reasonably
associated wth its cost "

W intend that the substantive neaning of these two phrases
be identical.

We have clarified the FCC definition in two other respects.
First, the requirenent to use "forward-| ooking cost of capital™
states that the forward | ooki ng cost of capital consists of
projections of the cost of equity and the cost of debt.
(82(D)(1)(a)(ii)). Second, the FCC definition of "forward-
| ooki ng economi c cost per unit" requires a denom nator equal to

the "likely" demand during "a reasonabl e neasuring period."” W
propose to add the phrase "which generally will be a period that
i ncl udes peak demand."” (82(D)(3)). In nbst cases, there are no

i ncremental costs during off-peak peri ods.

’Both incremental and margi nal cost neasure the cost of
additions to the tel ephone network rather than the enbedded or
average cost of the network. Marginal cost neasures the cost of
nmeeting the next unit of output or demand, e.g., the cost of
addi ng an access line. Increnental cost neasures the cost of
meeting a stated increment of output demand, either what is
necessary to satisfy a particular demand or, in sonme instances,
the anobunt that is practical to add. For exanple, cable may be
available only in certain capacity sizes and the small est
capacity size may be far |arger than one unit of capacity that
may be needed by a particular custoner, e.g., one circuit.
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than a realistic | evel of demand, thus producing what are
probably unrealistically low |long-run increnental costs. The FCC
and proposed definitions both require that the increnental cost
be divided by a reasonabl e projection of expected denmand. The
proposed definition is generally based on and consistent wth the
ruling made by the Comm ssion in Public Utilities Commission,
Investigation Into New England Telephone Company®s Cost of
Service and Rate Design, Docket No. 92-130, Order at 21-22

(April 13, 1994).

The purpose of using forward-1ooking pricing
is to provide an appropriate price signal to purchasers. If a
potential purchaser, in this case an interexchange carrier, has
reason to believe that its own going-forward costs are | ess than
those of the LECs, it has an econom cally sound reason to build
its own facilities. If the I XC has reason to believe that its
goi ng-forward costs are higher than those of the LECs, it may be
nmore rational for it (economcally) to purchase transport and
switching services fromthe LECs. Accurate going-forward pricing
produces neutral incentives. It does not artificially encourage
inefficient investnents by I XCs or artificially discourage
efficient investnents. |Inaccurate prices that are too | ow (as
may presently be the case) will discourage efficient investnent
that |1 XCs should nmake. [Inaccurate pricing that is too high wll
encourage i nefficient investment by |XCs.?®

’I'n discussing the proper level of increnental pricing, it
is inmportant to understand that the |l evel of increnental pricing
does not necessarily affect the anmount of total recovery by a LEC
or the total anount paid by an I XP. As discussed bel ow, the
interimcharge for enbedded interexchange transport, swtching
and operator services costs (section 8(C)) is designed to recover
the difference between enbedded cost and increnental cost. Thus,
if the increnental -cost-based rate increases, the rate based on
the difference between enbedded and increnental cost wl|
decrease, and vice versa.
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We do not propose in this rulenaking to
i npl ement charges for local conpetition. As discussed above, the
FCC has recently ruled that states nust use forward-I| ooking
(total elenment long-run increnental costs) for local intrastate
i nterconnection charges. Whether or not that ruling is binding
on the states (it has been appeal ed), we presently intend that
charges for network el enents and for transport and swi tching for
| ocal conpetition will be based on increnental cost and will use
t he sane net hodol ogy as that for interexchange transport and
switching increnental cost, and that both charges shall be as
consi stent as possible with the FCC definition. See discussion
bel ow under § 9.

Par agraph 4 of subsection B states a general
rule that the long-run increnental cost rates for transport and
switching shall be averaged across all exchanges or routes of an
| LEC, but that an ILEC nmay fil e deaveraged rates for any exchange
or transport route that has increnmental costs that are nore than
20% bel ow average. The purpose of this provision is to assure
that a proper price signal is sent for those exchanges in order
to prevent inefficient investnent by | XPs because the price is
t oo hi gh.

Par agraph 5 of subsection B requires speci al
rates for | XPs that use nmethods of access other than Feature
G oup D. Under the access nethods listed in the rule, the ILEC
is not able to nmeasure the intrastate and interstate percentages
of an I XP's traffic. The |ILEC thereby | oses one nethod of
checking the veracity of I XP reports of intrastate revenue. The
price differential between Feature Group D and other forns of
access i s now either nonexistent or substantially less than in
the past, but the quality of those other forns remains | ower than
Feature Group D. W are not aware of any reason for preferring
other forms of access to Feature Group D other than using it as a
means to avoid Maine intrastate access charges. Accordingly, the
TELRIC prices otherwi se required by this subsection are increased
by 25%in order to create an incentive for | XPs to use Feature
Goup D. W seek comment on whether the proposed surcharge is
appropriate and, if so, is it adequate.
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Par agraph 6 of subsection B in effect allows
an ILEC with | ess than 30,000 access lines (presently all of the
exi sting i ndependent tel ephone conpanies (1 TCs)) to concur in the
TELRIC switching and transport rates of a conpany that has nore
t han 100, 000 access lines (presently, NYNEX). However, if any
| TCs should nmerge such that the resulting entity has nore than
30,000 access lines, it will be required to file its own TELRIC
access schedul es.

3. Subsection C.  Transitional Recovery of
Enbedded | nt erexchange Transport Swi tching
and Operator Service Costs

As expl ained in paragraph 1 of the proposed
subsection C, we propose in this subsection to provide for
recovery of the incunbent LECs' enbedded revenue requirenent for
transport, switching and operator services to the extent that
their enbedded costs exceed the | ong-run marginal costs included
in the forward-|ooking rates for transport, sw tching and
operator services required by proposed section 8(B) of the rule.
The equivalent of this charge is currently included as part of
the comon |ine charge required by present 8 8(C (1) of the rule.
The nane of the present charge is over-inclusive. As described
in proposed section 2(A) (the definition of "conmmon line"), the
term"common line" refers only to loop and related facilities and
not to transport and switching facilities. The proposed charge
differs fromthe present common |ine charge in four mgjor
respects.

First, the charge is based on each I XP's
mar ket share as neasured by the I XP's retail billings. At
present, the common |ine charge consists of per-mnute charges on
originating and term nating m nutes of use by each | XC.

Second, we propose that the charge wll
decline over several years to a |level of zero. The total
enbedded revenue requirenent for transport, swtching and
operator services for each ILEC will be established after
adoption of the rule. No additional investnent or other costs
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wi Il be added to the original cal culated anobunt, and the original
cal cul ated anount for each ILEC will decline at the sane rate as
the ILECs' depreciation rate for the investnent that is included
in the amount. By contrast, under the present rule, the present
common |ine charge is based directly on the ILECs' retail tol
rates and, indirectly, on the ILECs' current |evel of enbedded
costs. Those toll rate are, of course, designed to recover
enbedded revenue requirenent and they change over tine as the
revenue requirenent changes.

Third, the charge applies to al
i nt erexchange providers, including ILECs that provide
i nt erexchange service and sw tchl ess interexchange providers.

Finally, this charge will be a separate
charge. At present, it is conbined in the current common |ine
charge with the recovery of enbedded | oop costs that are
attributable to interexchange use. The separation of the current
comon |ine charge into two parts is necessary in order to assure
that this will be a declining charge. (Notw thstanding the
separation, the total anobunt subject to recovery in each year
will be levied on a conbined basis as described in subsection
& 3) of proposed section 8.)

By capping the total anount that is subject
to recovery pursuant to this charge, we recognize that ultimtely
(after recovery of the present excess) each ILEC (like other
| XPs) should be "on its own" for the recovery of any future
excess of enbedded transport, switching costs over |ong run
incremental costs fromits retail ratepayers. Nevertheless, as
di scussed in the introduction to section 8 (Part 8. A 1 above),
| XPs, to a very great extent, sinply use the transport and
swtching facilities of the ILECs to carry the traffic of their
own custonmers. Wen | XPs use only ILEC facilities, rather than
constructing their own, they, as whol esale custoners, and their
retail custoners, inpose the sane costs on the network as do the
retail custoners of the ILECs. |In these circunstances, and when
they use | LEC operator services, sound policy suggests that | XCs
shoul d pay the I LECs' enbedded costs to the sane extent as the
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| LECS' retail custonmers pay those costs. |Its investnment is, of
course, all of the investnent that is prudently put into place to
serve the public and is neasured by the anpbunt on its books,

i.e., its embedded investnent.*

By requiring an ILEC to recover future
excesses of enbedded costs over increnental costs solely fromits
retail ratepayers, we are subjecting the ILECs, along with al
other I XPs, to the forces of the conpetitive market. Renoving

‘I XPs may provide their own operator services nore
frequently than they do their own transport and sw tching
facilities. Nevertheless, enbedded operator service costs do
exceed forward-1ooking costs. To the extent that an | XP provides
its own operator services, an |ILEC may wel| have underutilized
fixed investnment and higher unit costs. Operator service fixed
costs are very substantial. The existence of those higher unit
constitutes an alternative justification for recovery of the
excess of enbedded over incremental costs from | XPs.

The recovery of the differential between enbedded cost and
f orwar d- | ooki ng costs does not resolve the entire problemwth
operator service costs. As required by 82(D), forward-I ooking
rates nust be based on the forward-Iooking cost per unit, using a
reasonabl e | evel of expected denmand. A demand that is defl ated
because carriers use their own operator services wll cause
forward-| ooking unit rates to increase and the differenti al
bet ween enbedded and forward-1 ooking costs to decrease, thus
reduci ng the recovery of fixed operator service costs under this
subsection. The present rule automatically recovers an anount
that approximates the LEC s fixed cost (and may even exceed it)
because the common |ine operator surcharge (88(C)(i)(c)) is set
at the LEC s "operator surcharge m nus the avoi ded cost of not
having to enploy operators to handle the call.” W solicit
coments concerning the issue raised by this discussion,
i ncl udi ng whet her the ILECs' fixed costs of providing operator
services (as the carrier of last resort) should be treated in the
same manner as comon |ine costs under subsection B above.
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any guarantee of support for excessive investnent through charges
to | XCs renoves a major incentive to make such excessive
investnments. Although the initial calculation of the anount that
IS subject to recovery is simlar to traditional rate-based,
rate-of-return regulation, the fact that only future
depreciation, and not future additions, is factored in, creates
an incentive systemthat is simlar to the incentives that we
have established for NYNEX under the alternative form of

regul ation ordered in Docket No. 94-123.

We believe that the proposed charge satisfies
any constitutional requirenent. |ILECs will be able to recover
their prudent investnents in transport, swtching and operator
services that have been nmade by a certain future date.

Thereafter, they are on notice that any future investnent that
exceeds the increnental cost-based rates required by this rule

w Il be subject to recovery fromretail ratepayers, but wll also
be subject to conpetitive forces that m ght place that recovery
at risk. Subjecting future recovery on any guaranteed basis to
the cap of increnental cost is simlar to a price cap regine
under an alternative formof regulation

One of the purposes of the |long-run
increnmental cost rates for transport and switching is to allow
| XCs to provide their own transport and switching facilities and
operator services if they are able to do so nore efficiently than
the I LECs.® However, under both the current and proposed rul es,

*The econonic efficiency goal of the total element |ong-run
increnmental cost rates for transport and switching is not
conprom sed by the proposed interi menbedded charge because each
charge is separate. An | XC pays the LRIC transport or swtching
charge if the I XC actual ly purchases and uses a particul ar
transport or switching service. The charge is avoided if the I XC
provides its own transport or switching function at or between
the locations in question. By contrast, the proposed subsection
C charge (the excess of enbedded cost m nus increnental cost)
applies without regard to whether the | XC uses any particular (or
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| XCs pay for the excess of enbedded transport and sw tching costs
over LRIC transport and switching costs no matter what the extent
of their actual use of those facilities. The current conmon |ine
charge is levied on all originating and term nating m nutes of
use, regardless of the routing between origination and
termnation; the proposed charge is |levied as a percentage of
retail billings. If IXCs actually construct their own transport
or swtching facilities or offer their own operator services, it
is increasingly difficult to justify requiring themto pay for
the difference between the enbedded and increnmental costs of |ILEC
facilities that they do not even use.

We al so propose that both charges be based on
mar ket share, as neasured by total retail billings, rather than
on m nutes of use. The present charge is a per-mnute charge.

It varies in anount (from about 10¢ per m nute averaged for al
tinmes of day to about 26¢ per m nute averaged for all tines of
day) depending on the calling volune of the ultimate retai
custoner. (The anpbunts stated are for the entire conmmon |ine
charge, including the charges for enbedded transport and
switching and | oop ("common line") facilities.) Thus, the access
charge structure is intentionally designed to mrror the |LECS'
overall retail rate structure, i.e., average rates at various
calling volunes, w thout taking into account of particular
calling plans.® Under that structure, if an | XC does not wi sh to
| ose noney on particular mnutes sold to particular custoners, it
must charge at |east the |l evel of access for the particul ar

even any at all) switching or transport facilities.

®*ariginally, 1XCs paid an average per-minute price, without
regard to the calling volunmes of their own custonmers. However,
because NYNEX's (and the ITCs') rate structure had becone highly
tapered and their retail rates for high volune custoners were
much | ower than the average access rate, the | XCs effectively
were not able to conpete for high volunme custoners. |In the 1991
revision to the rule, we nodified the rule to require common I|ine
charge discounts that paralleled the discounts that were
contained in NYNEX' s retail rate structure.
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m nute for that customer. (Qbviously, I XCs are free to | ose noney
on sone mnutes and gain nore on others, but as a rule, they have
generally structured their rates to mrror the access charges
they pay, and, indirectly, on the NYNEX-1TC overall retail rate
structure.

In two i nportant respects, however, the
present access charge structure does not mmc NYNEX s retal
structure. One is distance sensitivity. W did not require the
access structure to include distance sensitivity because NYNEX s
carrier access billing system (CABS) cannot provide distance
sensitive billing and, according to NYNEX, could not do so
W t hout consi derabl e expense. Non-LEC | XPs have apparently felt
tied to the access charges that do not include distance
sensitivity. The vast mgjority have no distance sensitivity to
their toll rates; they charge nore than NYNEX for short-haul tol
calls and | ess than NYNEX for very |long-haul calls, exactly
mrroring the access charge structure. The access rate structure
al so does not accurately mmc all of NYNEX s various residential
and business optional calling plans. Thus, an | XP presently
woul d not be able to design a plan such as Pine Tree State
Calling, for exanple, wthout paying nore in access on sone calls
than it would collect in rates.

We believe that one of the significant
advantages to the proposal is that the amobunt of the two enbedded
charges that |1 XPs nmust pay is no longer tied to an access rate
schedule that is designed to mrror the ILECS' overall retai
rate schedul e.

Under the proposal, IXPs will pay a stated
portion of their retail billings. (The basis for calculating
that percentage is explained in the discussion of subsection G
below.) There will be no link to either the access charge
structure or to the ILECs' retail rate structure. The proposal
| eaves an | XP free to develop any type of rate structure it
desires. In addition, the proposed nethod allows an I XP to
reduce the amount it pays by reducing its billings. It therefore
creates an incentive for any carrier to reduce its retai
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billings by reducing its rates. (O course, a rate reduction may
| ead to sonme increase in revenues through stinmulation of demand.)
We caution, however, that if all IXPs reduce their rates (and
their billings) simultaneously the percentage of their retai
billings that they nust pay, in a subsequent quarter, wl]l

i ncrease, because the percentage is based on the anpbunt subject
to recovery divided by aggregate retail billings of all I XPs.

Par agraph 2 of subsection C describes the
met hod for calculating initial revenue requirenent for the charge
and the annual adjustnents. The |ILEC would use its conposite
depreciation rate for the investnent that is included in the
revenue requirenent, but would apply that rate to all costs.

Par agraph 3 describes the nethod for
cal cul ating cost of capital for use in the calculation of the
revenue requirenment anmount for enbedded transport and sw tching.

Par agraph 4 provides that the charge wll
term nate when the enbedded cost subject to recovery no | onger
exceeds the anount that is recovered through the TELRIC rates for
switching, transport and operator services required by
subsection B

4. Subsection D:  Common Line Cost Recovery

Char ge

The charge proposed by subsection Dis
equi valent to that portion of the current over-inclusive "commobn
line" charge that in fact is actually associated with the conmon
line, i.e., the |oop. Because the proposed charge seeks to
recover enbedded costs associated with the "common |ine" we
propose that it continue to be so nanmed. The "loop"” is
essentially those facilities that provide service between the
central offices (switches) interexchange and i ndividua
custoners. Common |lines (or |loops) carry both interexchange and
| ocal traffic. A definition of the "common line" is contained in
section 2(A).

Loop costs are non-traffic-sensitive and the
definition of common line also includes non-traffic sensitive
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portions of the local switch. A cost is said to be "non-traffic-
sensitive" when the cost does not vary with the anmount of usage,
i.e., it is "fixed." Their costs are non-traffic sensitive
because the poles that hold cables and the cables that contain

| oops must be in place whether there is a large volune of traffic
or a small volune of traffic.

Revenues from | ocal basic exchange, from
i nt erexchange toll and from various other services all provide
support for (or "contribution" to) the enbedded costs of the
common |ine. Because the current conmmon |ine charge is based on
the NYNEX-1TC retail toll rate structure, |XCs (and, presunably,
their retail custoners) are required to provide essentially the
sane | evel of toll contribution toward comon |ine plant as do
retail toll custonmers of NYNEX and the ITCs. W propose to
continue that policy in the proposed charge.

We al so propose that the subsection D charge
be based on a percentage of retail billings by each | XP rather
than a per-mnute charge, in the sane manner as the subsection C
charge (for the difference between enbedded and increnmental costs
of transport, switching and operator services). That approach
frees | XPs frombeing tied to the ILECs' retail rate structure.
Unli ke the subsection C charge, however, we do not intend that
this charge will be capped at the existing |evel at a stated
point intinme, or that it will decline as plant is depreciated.
Rat her, the charge will be based on reasonably current conmon
line revenue requirenment as plant is added and depreciated. The
constitutional requirenent that a utility be provided with a
reasonabl e opportunity to earn a fair return on its investnent
applies equally to prudent investnents in enbedded | oop plant as
it does to prudent investnents in enbedded transport and
switching facilities.

As di scussed above, | XCs can and do provide
their owm transport and switching facilities, and the changes we
propose to the nmethod of calculating long run increnental costs
for those facilities may result in greater investnment by I XCs in
their owm facilities. By contrast, the interexchange traffic of
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all I XPs al nost al ways use the | oops owned by ILECs (or, in the
future, by conpetitive | ocal exchange carriers); their traffic,
with few exceptions, either originates and/or term nates on those
| oops.

Sone carriers or custoners bypass | ocal | oops
to connect directly (e.g., through special access or private
lines) to interexchange facilities. It is questionable whether
such bypass is efficient, and it is possible that it is
encouraged by both federal and state policies, including the
current common |line charge structure under our current rule.’

The proposed charge attenpts to recover the
| evel of contribution to the common line that is obtained from
retail interexchange revenues. It therefore will be necessary to
determne the relative contributions fromlocal basic exchange
revenues and from i nterexchange revenues. Paragraphs 2 and 3 of
subsection D describe the nethod for that cal culation. The I|ILEC
must first determne its common |ine revenue requirenent
(definitionally costs that are non traffic-sensitive). |t nust
t hen deduct the portion of local exchange that provide
contribution to those non traffic-sensitive costs. To determ ne
that portion, the ILEC nust first determ ne the portion of those
revenues that provides support for traffic-sensitive costs, and
t hen deduct that amount. To determ ne that traffic-sensitive
anount, paragraph 3 allows a ILEC to conduct an enbedded cost
study of traffic-sensitive costs or to use a proxy nethod based
on FCC rates for traffic-sensitive functions (transport and
swi tching) that have been derived frompart 69 of the FCC s rules
(47 CF.R).

‘Under the current rule, all interexchange conpetitive
provi ders pay approximtely 9¢ per mnute for term nating access.
Carriers pay about 16¢ (averaged across all tines of day) for
originating traffic wwth steep di scounts for higher vol une
levels. 1In the case of a |large custoner that bypasses at the
originating end, the carrier may pay only term nati ng charges and
avoid originating charges entirely.
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The Comm ssion seeks comment on whet her sone
portion of the revenues from services other than those that can
be classified as interexchange or |ocal basic exchange shoul d
al so be deducted as descri bed above, wth the effect of reducing
t he amount of recovery included in this subsection D charge. |If
so, comrenters should state to what extent and how such an
adj ust nrent shoul d be nade.

We note that the FCC s Interconnection O der
(CC Docket No. 96-96, August 8, 1996) states that after June 30,
1997, a CLEC that pays for a link (loop) under an interconnection
agreenent or order (approved or ordered by a state comm ssion)
cannot al so be charged intrastate (or interstate) access charges.
The FCC s interconnection order requires the link (loop) to be
priced on an unseparated basis. Thus, in theory, a purchaser is
al ready paying for interstate and intrastate interexchange costs,
along with intrastate | ocal costs, albeit only on an increnental
basis. The inposition of interexchange access charges m ght
constitute double recovery. See Interconnection Order at
191 721-722; 47 C.F.R 8 51.515 (Appendix B to the Interconnection
Order).

Under our proposal, however, incunbent LECs
that al so provide interexchange services nust pay the subsection
8(D) common line charge to the access adm nistrator. Those |ILECs
Wil in turn receive conpensation for that portion of their | oop
costs allocated to interexchange. Simlarly, we expect that
future anendnments to the rule will require CLECs who are al so
| XCs (e.g., AT&T) both to pay a common |ine charge to the access
adm ni strator and receive common |ine conpensation fromthe
access admnistrator if they owm their own |inks or purchase
unbundl ed links froman ILEC. This plan will avoid the kind of
doubl e recovery described by the FCC in the Interconnection O der
and will do so in a nore precise and fairer manner. W consi der
it to be a viable alternative to the exenption of CLECs who are
| XCs fromcomon |ine charge paynment responsibility.

Par agraph 4 of subsection D requires that an
| LECSs' cost of capital for calculating its common |ine revenue
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requi renent be calculated in the sane way as it is for the
subsection C char ge.

Par agraph 5 descri bes annual revisions to the
charge for enbedded common line costs. NYNEX is currently
subject to an alternative formof regulation (AFOR) that was
i npl emented in Docket No. 94-123. One of the purposes of an AFOR
is to create a systemthat avoids the di sadvant ages of
traditional rate-base, rate-of-return regul ation and creates
incentives for telephone utilities to invest and operate
efficiently. Requiring an ILEC that is under an AFOR to
cal cul ate an enbedded revenue requirenent for its conmmon |ine
i nvestment appears to be an antithetical to that purpose.

However, for the starting point of the AFOR NYNEX did cal cul ate
its revenue requirenent. For this charge, we are requiring NYNEX
to update that revenue requirenent to the effective date of the
begi nning of the charge and thereafter to index the charge in the
sanme way as all other rates under the AFOR  The charge for other
| LECs will be subject to changes in the sanme manner as ot her
rates under rate-of-return regulation, until such tine as an I LEC
is subject to an alternative formof regulation

5. Subsection E: Limted Exenption From Cost
Cal culation by I LECs Using Average- Schedul e
Cost s

Proposed subsection E contains an exenption
for average-schedul e conpanies, |imted in time, fromhaving to
performthe cost cal cul ations that woul d otherw se be required by
subsections C(2) and D(2). Those subsections require incunbent
| ocal exchange carriers (ILECs) to calculate their enbedded
transport and sw tching and enbedded | oop revenue requirenents
for the purpose of recovering those anobunts pursuant to the
subsections C and D charges. The exenption will allow average-
schedul e conpanies to use their average costs in |lieu of the
cal cul ations. The exenption lasts for five years, unless there
is a prior rate case initiated either by the conpany or the
Commi ssi on.
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6. Subsection F: Access Administrator; Rate
Schedul es

As di scussed above, we propose to inplenent
charges for the recovery of enbedded traffic and switching (on an
interim declining basis) and for common |ine (loop) investnent
by ILECs. Al interexchange providers (IXPs), including al
| ocal exchange carriers (LECs) that provide interexchange
service, nust pay those charges. As described below in our
di scussi on of subsection G those revenues nust be distributed
anong the ILECs in proportion to their relative costs or indexed
anpunts. A central authority is needed to calculate the total
anount to be recovered, the anobunt of the charges (i.e., the
percentage of billings | XPs nust pay), to collect the revenues,
to enforce paynment and reporting, and to distribute the revenues.
That authority shoul d be independent of any of the interests that
are involved in the paynent or distribution of the funds. The
present rul e designates NYNEX as the access adm nistrator. NYNEX
has perforned that role conpetently, and we have received no
conpl ai nts about any of its actions. Nevertheless, NYNEX is
pl aced in the dual role of enforcing and collecting access
paynents fromentities that are both its whol esal e custoners and
its retail conpetitors.

The proposed rul e does not describe the
process by which the Comm ssion will select an access
adm ni strator, but we anticipate that some form of Request for
Proposals w il be issued.

Subsection F outlines the duties of the
access admnistrator in general terns and needs no expl anation
her e.

7. Subsection G Adninistration, Collection and
Distribution of Subsections C and D Recovery
Anpunt s

Subsection G describes in detail the
reporting, calculational and paynent obligations of |IXPs and the
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access admnistrator in relation to the charges for enbedded cost
recovery required by subsection C and D.

a. Cal cul ation of the Charge

The fornmula for the charge that each I XP
must pay is stated in subsection 3). The formula produces a
percentage. Each I XP (including all LECs and all swtchless
i nterexchange resellers) nust pay that percentage of its retai
billings to the access adm nistrator. The percentage is obtained
by dividing the conbined revenue requirenent cal cul ated under
subsections C and D, as adjusted annually, by the total retai
billings of all I XPs. As discussed above, | XPs other than |ILECs
are essentially free to establish whatever interexchange rates,
and use whatever interexchange rate structure they desire,
although it is reasonable to expect that their rates will be
i nfluenced by the rates of the ILECs which are actively
regul ated. The nunerator of the fornmula (the total enbedded
revenue requirenent subject to recovery) will presumably decline
over time because of the decline in the subsection charge. |If
rates (and retail billings) are related to access for | XPs, the
denom nator (total retail billings) will also decline. It is
possi bl e, therefore, that the percentage of retail billings that
| XPs pay may remain relatively constant. Neverthel ess, under the
ci rcunst ances described, in absolute terns, both access charges
and retail rates would be declining.

b.  Reporting

The system we have proposed necessarily
requires each I XC to report its retail interexchange billings to
the access admnistrator. The present rule has the advantage
that at |least a significant portion of I XP traffic can be
measured on a per-custoner basis, thus making m nutes of use

easily verifiable. It does not allow such neasurenent, however,
where a carrier uses access other than feature group D access.
We believe that the retail billings are reasonably verifiable,

using audits if necessary, and that the advantages of a system
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t hat does not use mnutes of use as the basis for assessing
access charges far outwei gh the di sadvant ages.

C. Paynment of Access by Switchl ess
Resell ers;: M ni num Access Charge

As di scussed above, we propose in this
rule to require every interexchange provider, including
swi tchl ess interexchange resellers, to pay a percentage of their
retail billings. Thus, wholesale billings (sales by an
underlying interexchange carrier to a swtchless interexchange
reseller or even by a switchless interexchange reseller to
anot her switchless interexchange reseller) are exenpt. Under
present practice, underlying providers, at least in theory, pay a
common |ine charge on all of their intrastate interexchange
m nutes, including mnutes sold to switchless resellers, and
switchl ess resellers have been granted exenption fromthe paynent
of access charges. (This practice is not stated in the rule,
which can be read literally to require paynent of the common |ine
charge by "all" conpetitive providers.) |In theory, either nethod
in theory produces the correct result. Under both nethods, the
proper |evel of access is paid only once (not zero or tw ce) on
every unit (whether a mnute or a dollar) of service actually
used by end-user custoners.

Unfortunately, we have reason to believe
that the present systemis not working properly. Despite
reasonably clear instructions contained in formletters issued by
this Comm ssion, sone interexchange providers claimng to be
swi tchl ess have not properly understood definitions and have
m stakenly claimed switchless status. Many maintain a switch out
of state (indeed, few, if any, non-ILEC interexchange providers
maintain a swwtch within the state) that is used to switch M ne
traffic. Some | XPs claimng switchless status apparently do not
realize that even a conputer that receives billing information
(e.qg., the originating and term nati ng nunbers) constitutes
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switching.? We are also aware of situations in which an entity
correctly identified itself as a swtchless reseller at the tine
t he exenption was granted, but later started using its own
switching facilities wi thout providing notice to the Conm ssion
or the access adm ni strator.

In addition, many switchless resellers,
who sinply purchase services fromthe retail tariff of an
underlying carrier, do not properly understand the structure and
| evel of Maine access charges, particularly the comon |ine
charge. W are aware of several instances where sw tchless
resellers have priced their retail services below the |evel of
the access charges that are inherent in rates they pay to

underlying carriers. |If, as proposed, all interexchange
providers nmust report their intrastate interexchange billings and
must pay a certain percentage of those billings to the access

adm ni strator, there should be greater understanding of the
nature of access costs, so that sw tchl ess interexchange
providers may price their retail services appropriately.

We al so recogni ze that the proposed
systemis not without difficulties. Because swtchless
i nterexchange resellers will be paying the subsections C and D
charges thensel ves, they will have to purchase from a whol esal e
tariff offered by an underlying carrier that offers one. For a
whol esal e tariff to be attractive, it nmust be discounted by at

®The switchless reseller may believe that all it is doing is
collecting billing informati on. However, in this circunstance,
it is probable that the call is transported to the swtchless

reseller's out-of-state conputer by an underlying carrier; that
it is then retransmtted by the sane, or possibly even anot her,
underlying carrier to another Maine |ocation; that the
transaction is being reported by the underlying carrier(s) and
billed to the I XP as two interstate calls; and that no intrastate
access is paid at all. The conputer in this instances is
performng a switching function and the "switchl ess" reseller is
not sw tchl ess.
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| east the anmount of the access charges (subsections C and D
charges) that the underlying carrier avoids by selling at
whol esal e.

Pl ainly, any such wholesale tariff
shoul d be available only to legitinmate resellers and not to
persons or entities that would sinply use the services thensel ves
and t hereby avoid the paynent of access because they did not bill
it to others. Because the subsections C and D charges are based
on a percentage of its retail billings, a fraudulent "reseller”
coul d avoid paynent of sone or all of the access charge that
woul d otherwi se be paid by the underlying carrier (if there were
no exenption for whol esal e sales) by underbilling, i.e., at any
| evel less than the cost to itself at the whol esal e rate.

Proposed subsection G contains three
provi sions designed to prevent this kind of fraud. First,
paragraph 2 states no underlying provider nmay report revenues as
whol esal e revenues unl ess they are sold under a rate schedul e
that prohibits a purchaser fromusing the service for any purpose
ot her than resale. Second, paragraph 2 further states that sales
under a wholesale tariff are limted to swtchless interexchange
resell ers that have registered with the access administrator.®
Third, paragraph 4 requires a m ninmum access charge for any
whol esal e services that have been resold to sw tchless
i nt erexchange providers. That m ninmum charge is based on the
whol esal e rate charged to the switchl ess interexchange reseller
To cal cul ate the m ni mum paynent that nust be paid by the
ultimate retailer, the wholesale rate is "grossed up" to the
| evel that would be charged by the underlying carrier if there

*Because there may be circunstances where legitimte
swtchless resellers are not public utilities (e.g., because they
do not hold thenselves out to the general public), we have not
stated as a requirenent that the reseller be authorized to
provi de service by the Public Uilities Comm ssion. Cbtaining
such authority is, of course, an independent requirenent for any
swi tchl ess interexchange reseller that is a public utility.
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were no whol esal e discount and if the underlying carrier had to
pay access on the sale.”™ The grossed-up anount is then

mul tiplied by the percentage rate of retail sales that all |XPs
nmust pay.

The m ni num charge is intended only as a
deterrent to resellers that would be tenpted to sel f-deal by
selling to thensel ves at | ess than the anmount they actually paid
for the service at whol esal e, thereby saving thensel ves the
access charges. The m ninum charge applies only if a reseller
sells below its whol esale costs. Qherwise, as provided in
paragraph 4, the reseller nust pay the established percentage of
its retail sales in the normal nmanner.

We provide an exanple here of how the
m ni mum access charge woul d work. Assune that an underlying
provider has a retail rate of 30¢ per m nute. Assune that the
percentage that all |1 XPs nust pay on the retail sales to the
access admnistrator for the subsections C and D charges is 60%
Assune further that the underlying carrier has offered a
whol esal e rate of 10¢. For its own retail sales, the underlying
carrier nust pay an access rate of 18¢ (30¢ x .6). Note that the
underlying provider's wholesale rate is discounted by nore than
t he anobunt of the access charge; 30¢ - 18¢ = 12¢, but the
underlying provider has offered a whol esale rate of 10¢.

W will now assune two separate retail
sales by the switchless reseller. First, we wll assune that the
reseller has offered a retail rate of twenty-eight cents, two
cents less than retail rate of the underlying carrier. On that
sale, the reseller would pay an access charge of 16.8¢
(28¢ x .6).

“The "grossing up" is described in paragraph 4 as dividing
the anount billing to the switchless interexchange provider by
one mnus the percentage (converted to a decinmal) of retail sales
that all carriers nust pay.
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Assune, however, that the reseller is

self-dealing, i.e., using the wholesale service for itself as an
end-user. If the "reseller” billed itself nothing, it would owe
no access (60% of zero is zero), absent the m ninmumcharge. |If

it sold to itself at five cents a mnute, so that it would be
technically a "reseller,” it would owe 3¢, absent the m ni num
charge. Note that 3 cents is substantially |Iower than the 16.8
cents and the 18 cents paid by the legitimte underlying carrier
and reseller. Note also that the 5¢ retail rate is substantially
bel ow t he whol esal e rate charged to the "reseller."” Thus, the
"reseller"” is "selling" belowits own costs.

Under the proposal, the reseller nust
pay the m ni mum access charge on all whol esale services sold to
it. The m nimum charged cal culation is based on the whol esal e
rate. In the exanple, the wholesale rate is 10¢. That rate is
divided by 1 mnus the percentage access rate (.6), i.e., -4
(1 - .6 =.4). Ten cents divided by .4 equals 25¢. That anount
is then multiplied by the access percentage to produce a m ni num
charge of 15¢ (25¢ x .6). Twenty-five cents represents the break
even point for the switchless reseller, i.e., the point at which
it wll still cover the m ni num access paynent due on the fail to
it without any profit. The reseller is, of course, "free" to
sell at a rate less than 25¢, but under those circunstances it
will lose noney: it will have to pay 10¢ to the underlying
carrier and 15¢ to the access adm nistrator. Section 10(B)

di scussed below, requires | XPs that offer wholesale rates to
state the m ni num access charge and the break-even rate in their
rat e schedul es.

d. Di stribution

Par agraph 5 of subsection G requires
that all the revenues received by the access adm ni strator
pursuant to the subsections C and D charges shall be distributed
anong ILECs in direct proportion to the anmpbunts subject to
recovery that each |ILEC has cal cul ated pursuant to those
subsections. This nethodol ogy does not produce a guaranteed
recovery of each dollar subject to recovery, in the manner, for
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exanple, of electric utility fuel clauses. Rather, it produces
revenue in a manner simlar to traditional rate-of-return
regulation in that a rate is established based upon cost, but
actual revenue is dependent both on the rate and the nunber of
unit sales. However, to a great extent, the nethodology is self-
correcting. Thus, if all IXPs (including |ILECs thensel ves)
collectively lower their interexchange rates in one quarter
(presumably through market pressures rather than by coll usion),
the revenues avail able for distribution wll go down for that
quarter. However, total billings by I XPs will also decrease,

t hus reduci ng the denom nator of the formula that produces the
percent age access rate. Accordingly, the percentage rate for the

subsequent quarter will increase. Simlarly, if the overal
| evel of revenues and billings increases, the opposite affect
w |l occur.
8. Subsection H  Unauthorized Service:; Failure

to Report and Under-Reporting; Rates: Notice

Subsection H contains rates and ot her
sanctions to be adm nistered by the access adm nistrator that are
designed to deter unauthorized operation, failure to provide
required reports and under-reporting. The rate for unauthorized
operation (paragraph 1) is simlar to a provision in the current
rule at section 5(B). The rate is sonetines referred to a
"bl ock-or-pay" rate because it applies only if the unauthorized
provider itself or the LEC cannot bl ock or does not block the
unaut hori zed traffic. The rate is nore accurately described as
"pay if bl ocking cannot be acconplished.” The rate is set at a
| evel that is designed to deter unauthorized service. Because
proposed section 8 addresses access charges conprehensively, we
propose to relocate the rate for unauthorized service to
section 8; the provisions requiring blocking are | ocated in
proposed section 7.

Par agraphs 2, 3 and 4 of subsection H
describe the rates and sanctions for reporting violations. They
need no further explanation here. The paragraph 2 provision
applies only in the special circunstance that an interexchange
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provi der does not use feature group D access, as described in
subsection D(5) above.

9. Del etions From Exi sting Section 8

We propose to elimnate several substantive
subj ect areas presently contained in section 8.

We propose to elimnate the entire subject
matters of present subsections C(4) (the billing and collection
el ement of access charges), D (Special Access), E (Private Line
Access) and F (Leakage Access). Present subsection C(4) requires
an increnental -cost-based access charge el enent for billing and
collection. That function is now reasonably conpetitive and we
see no need to regulate its pricing by rule.

The provisions for access charges for speci al
access and private |ine access (subsections D and E) will be
unnecessary if we adopt the proposal to base access paynents on
each | XP's market share based on a neasure other than m nutes of
use. Under such a system the type of facility used by an I XP is
uni nport ant .

We propose to elimnate the | eakage access
charge consistent with the views we stated in our |ast Chapter
280 rul emaki ng, in Docket No. 91-102, Order at 7-11 (Novenber 13,
1991). It has never been enforced (the Conm ssion suspended the
provision indefinitely in the Docket No. 91-102 Order); it would
be difficult to enforce; and the | eakage problem (custoners
avoiding toll charges by effectively making all calls | ocal
t hrough the use of private lines) has been significantly
di m ni shed by lower retail toll rates for large custoners. 1In
addition, the | eakage problem (like the use of private lines for
toll calling generally) to sonme extent should be alleviated by
t he market share access nechani sm

C. Future Charges for the Provision of |nterexchange
Access by CLECs
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At this tinme we do not propose any charges or
rates in section 8 that will be paid by interexchange providers
to conpetitive |local exchange carriers (CLECs). At this point
there are no CLECs, and, although we expect CLECs to operate
reasonably soon, there is sinply too nuch uncertainty to allow us
to proceed with a concrete proposal at this tinme. Accordingly, a
further rulemaking will be necessary, as nay al so be the case for
| ocal interconnection charges. W have, however, reached certain
tentative concl usi ons about access charges for CLECs. First, we
believe that they probably should be able to charge I XPs for
transport and switching services at rates based on |ong run
increnmental costs, either identical to or simlar to the rates
proposed in section 8(B) for ILECs. W also have tentatively
concl uded that |ILECs should be able to recover their enbedded
| oop costs pursuant to charges that are simlar or identical to
t hose contai ned in proposed section 8(D), but that they should
not be able to recover any enbedded transport and swi tching costs
that exceed their increnental costs, as is permtted on a
transitional basis for ILECs pursuant to subsection C. That
transitional charge for ILECs has its basis in the fact that
| LECs have nade prior investnents in transport and sw tching
facilities. W intend that in the future that all | XPs,

i ncluding ILECs shall subject any investnent that exceeds their
incremental costs for transport and switching to the conpetitive
retail market.

8§ 9. A Present Section 9: Charges for Open
Service/ Network Architecture

We propose to delete present section 9. Wile we
have proposed to retain section 7 (renunbered as section 5) that
descri bes the process by which custoners and tel ecomruni cati on
provi ders may request particular services, network functions and
el emrents, and access to the network, we do not believe that it is
any | onger necessary to describe the rate for services that m ght
arise out of that process. Pricing should instead be left for
the normal tariff and special contract processes.
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B. Future Section 9: Reserved: Local
| nt er connecti on Char ges

This section is "RESERVED." W do not at this
time propose any charges or rates for |local interconnection. To
do so at this tinme would be premature. W nmay have to address
many of the issues that would be involved in this section in an
arbitration request that has been filed by AT&T, Docket
No. 96-510, filed on August 9, 1996, or in the interconnection
agreenent filed by NYNEX and Freedom Ring, filed on Septenber 5,
1996, Docket No. 96-521. W nust also determi ne the extent to
which the FCC, in its Interconnection Order issued on August 8,
1996, nandates particul ar policies or nethodol ogies that states
must follow in the deciding arbitration issues under the section
252 of the Tel ecommuni cations Act (47 U.S.C. 252), and the extent
to which any FCC preenption of state authority is |awful.

We do intend to provide as nuch consistency as
possi bl e between the charges that we ultimtely adopt for | ocal
i nterconnection (whether in this rule or otherwise), the rates
and charges for interexchange access in section 8, and (whether
or not they are binding on the states) the policies contained in
the FCC s Interconnection Order, which require transport and
term nation (anong other rates) charges to be based on forward-
| ooki ng economi c costs, including "total service |long run
increnental cost" (TELRIC) of network elenents, transport and
termination.™ Cearly, a unifornmity of nmethodol ogi es has the

“The pricing rules (including the definition of "forward-

| ooki ng costs") adopted by the FCC s Interconnection O der have
been stayed by the U S. Court of Appeals for the Eighth Grcuit.
lowa Utilities Board v. F.C.C., Nos. 96-3321 and 96- 3406,

~_F.2d _ (Cctober 15, 1996). The Court ruled that those
Appel l ants argued that 47 U S. C. 88 152(b) and 252 grant
exclusive jurisdiction over pricing of local interconnection to
the states, and the Court ruled that the appellants have a
reasonabl e |Iikelihood of prevailing on that issue. 47 U S.C
8 252(d) specifically requires state comm ssions to establish
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benefits of sinplicity and the avoi dance of arbitrage
possibilities. In particular, it is our present view that the
forwar d-| ooki ng econom c costs for |ocal interconnection will be
cal cul at ed using the sane net hodol ogy as those for interexchange
transport and switching, taking into account that such factors as
tinme of day and distance may produce different actual rates.™

8 10. Schedul e Filings by Interexchange Providers:;
Changes in Rates

Proposed section 10 addresses the sane subject
matter as existing section 10. Subsections A and C of proposed
section 10 are essentially identical to existing subsections A
and B.

Subsections B, D and E are new. Proposed
subsection B states that | XPs that offer whol esal e rates nust
provide limtations in their terns and conditions that are
designed to ensure that whol esale rates (which do not include
access) are used exclusively for resal e purposes and not for the

i nterconnection rates for conpetitive |ocal exchange carriers,
and mandates only that the rates for transport and term nation
shal |l be based on the "additional costs of

termnating . . . calls.” Nevertheless, as noted above, we have
i ndependently determ ned that the FCC definition of forward-

| ooki ng costs and TELRI C appear to be reasonabl e.

W have held that view at |east since the issuance of our
Prelimnary Proposal in January of 1995. Based on the comments
presented and di scussions we have had during the course of our
Inquiry into access rates for both interexchange and | ocal
conpetition in Docket No. 94-114, we have not been convi nced that
we should depart fromthis view W continue to believe that the
incremental cost of a mle of transport or a second of sw tching,
at the same tine of day and over the sane facility, is identica
for both interexchange and local traffic. |In so saying, we of
course do not address the issue of recovery of interexchange or
| ocal enbedded costs that are in excess of increnental costs.
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use of the purchaser, who m ght thereby escape the charges
required by sections 8(C) and (D).

Whol esal e rates are likely to be substantially
di scounted froman I XP's retail rates. As discussed above, we
propose a mni mum access charge to ensure that resellers pay at
| east the | evel of access that otherw se would be paid by the
underlying carrier if the underlying carrier had to pay access on
all (not just retail) revenues. W are concerned that sw tchless
resell ers purchasing a substantially discounted whol esale rate
may be misled into believing that they may charge only slightly
nmore than that rate and pay only a percentage of their actual
retail revenues, rather than the m ni num charge, which wll be
much higher. Accordingly, we propose that I XPs state in their
rate schedul es both the m ni num access charge that wll be due
(cal cul ated based on the wholesale rate), and the break-even rate
that resellers nmust charge at retail in order to cover the
whol esal e rate and the m ni num access char ge.

Proposed subsection E states a general finding
concerning the nature of conpetitive interexchange
t el ecommuni cati ons services and concludes that a | esser degree of
price regulation is necessary for | XPs other than ILECs. This
statenent is simlar to statements that we have been including in
virtually every certificate of public conveni ence and necessity
that we have issued for interexchange providers.

Proposed subsection D states that interexchange
provi ders other than |ILECs shall be exenpt fromvarious filing
requirenents that apply to ILECs when ILECs file proposed rate
changes that are defined by 35-A MR S.A 8§ 307 as a "general
rate case" (an overall increase in rates of nore than 1%. A
simlar provision is contained in Chapter 110 (Practice and
Procedure) § 711.
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8 11. Notice By All Interexchange Providers Prior to
Effective Date of Rate |ncreases

There is no present equivalent to proposed
section 11. (W propose to nove present section 11 to section
15.) As indicated in the discussion of proposed section 10(D)
above, we do not expect that interexchange providers other than
| LECs will provide the Conmm ssion with advance notice of the
filing of a general rate case, or that they nust provide notice
to custoners of the filing of a rate case, or that they nust file
prefiled testinmony and exhibits. Notice to custoners in that
context would be relatively neaningless if the Conm ssion
general ly does not suspend and investigate the proposed rates.
Nevert hel ess, based on recent experience with at |east one
carrier, we believe that it is inportant that custoners receive
notice of actual rate increases sufficiently in advance of the
effective date to allow the custoners to consider alternatives.
Presently, ILECs and other utilities that proceed through an
entire litigated rate case are required by Chapter 110, 8§ 718 to
provi de custonmers with direct notice of the rates that are
finally approved by the Conmm ssion. Consunption of many utility
services, including interexchange toll services, is different
fromthat of nobst other goods and services, in that the consuner
is likely to use the service before receiving a bill, and is
therefore not likely to know of any price change at the tinme of
consunption. Proposed section 11 therefore requires at |east 15
days notice prior to the effective date of any increase of a
particular rate of 20% or nore.

§ 12. Reports and Records

Thi s proposed revision of Section 12 addresses the
sanme subject matter as present Section 12 but nmakes one nmj or
nmodi fication. Present subsection Ain effect requires al
t el ecomruni cations providers to file a detail ed annual financi al
report with the Conm ssion. Neverthel ess, we have wai ved that
requirenent in all of our orders that have granted operating
authority to individual conpetitive interexchange providers. W
propose to codify that practice in the rule. Thus, all |XPs



Noti ce of Rul emaking - 54 - Docket No. 96-526

other than ILECs will be exenpt fromthe annual report and ot her
accounting requirements of Chapter 210 (Uniform System of
Accounts for Tel ephone Uilities), but nust continue to report
annual revenues and revenues derived fromsales of resale so that
the Comm ssion may properly bill its annual assessnent to each
utility.

Proposed subsection B is essentially the sane as
present subsection B, but is sonewhat nore specific about the
records that an interexchange provider nust retain.

8§ 13. Wai ver of 35-A MR S. A 88 707 and 708; Notice
Requi r enent

This proposed section is new. (Present section 13
is proposed to be noved to section 14.) In our orders granting
approval for interexchange service, we have exenpted al
conpetitive interexchange providers fromthe requirenents of
sections 707 and 708 reorgani zations of utilities and contracts
with affiliated interests. W propose to codify those exenptions
inthis Rule. Nevertheless, under the proposal, interexchange
provi ders nust provide notice of those reorgani zations that
actually affect the structure of the public utility itself or of
its i mredi ate owners. Mergers and changes in ownership appear to
occur very frequently in the tel ecomunications industry, and we
have had sonme difficulty in determning the identity of current
i nt erexchange providers. Proposed subsection C requires
utilities receiving the exenption to provide notice of any nane
change or change of the person(s) whomthe Conm ssion shoul d
contact to discuss proposed tariff changes and other regul atory
matters.

§ 14. Applicability of O her Statutes

This section restates the contents of present
section 13, which states that all tel ephone utilities nust conply
with the statutory provision requiring approval prior to
di scontinuing service). The proposed section states other
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statutory requirenments with which all utilities nust conply, and
that the Comm ssion has no authority to waive.

8 15. Conmi ssi on _Revi ew

This section states, with mniml substantive
change the provisions of present section 11.

8 16. Wai ver of Provisions of Rule

Proposed Section 16 is identical to section 14 of
the current rule.

IV. ALTERNATIVE INTERIM ACCESS CHARGE PROPOSAL

As noted in the Introduction (Part 1), we also set forth an
interimalternative plan to reduce access charges. The FCC w ||
soon commence a rul emaki ng that may substantially change the
federal interstate access charge plan (Part 69). It is our
desire to adopt an intrastate access charge plan for Mine that
is consistent with and works well with any FCC plan. The
structure of the first proposal, particularly the forward-I| ooking
rates for transport and switching, is consistent with the
policies for local interconnection set forth in the
Tel ecommuni cations Act of 1996 and the FCC s Interconnection
O der.

The FCC s Interconnection Order drew heavily fromthe rules
of the several states that had adopted |ocal interconnection
rules prior to the FCC. W expect that we will advocate a pl an
for interstate interexchange access that is simlar to our first
proposal and hope that the FCC will carefully review it along
wWth other state access reform proposals when it crafts its own
rule. In light of the present uncertainty about what plan the
FCC wi || adopt for interexchange access, however, it may be
desirable for us to make interim relatively sinple nodifications
to current Chapter 280 prior to adopting a fully nodified
Chapt er 280.
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We continue to receive conplaints, particularly from small
busi ness custoners, about the relatively high intrastate tol
rates available to those custoners. Those custoners often do not
have enough calling volume to justify the relatively high buy-in
rates that are part of nost optional calling plans. Several
i nt erexchange carriers have clainmed that their inability to offer
| ower rates to these small business custoners is due to our
current access charge structure.

Therefore, we seek comment on the following interim
proposal. W also seek cooments frominterexchange carriers as
to whether the interimproposal will enable themto offer |ower
rates to small business custoners and whether those carriers wll
commt to pass any access reductions on to their custoners. W
seek comment as to what we can do to avoid inplenenting an access
reduction that does not result in lower toll rates.

The alternative interimplan would retain the current
Chapter 280 structure but would i medi ately reduce the per-m nute
originating conmon |ine charge by 20% The level of this
reducti on woul d be consistent with the viewthat in a conpetitive
envi ronnent new entrants or their custonmers woul d not be expected
to pay for all the enbedded traffic sensitive costs or |ost
revenues of the incunbent. The current common |ine charge is
divided into two parts: a fixed termnating charge of 9.8 cents
(daytinme) and an originating charge ranging from about 21.4 cents
(for lowvolune daytime traffic) to close to O cents (reflecting
di scounts for very high volune traffic). (Evening (35% and
Ni ght / Weekend (609 discounts apply to the sane tine periods as
they do to retail toll rates.) Thus, a 20% reduction of the
originating charge would result in a sonmewhat smaller reduction
to the overall common line charge (originating plus term nating).

As noted above, the alternative interim proposal would place
the reduction entirely on the originating comon |ine charge and
not on the termnating charge. Presently, sone |arge custoners
(directly or through their carriers) avoid the originating charge
inits entirety by using special access or private |lines for
originating access. Placing the reduction on only the
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originating charge would nean that custoners using special access
woul d see no reduction. W seek comment on this aspect of the
interimalternative proposals.

For the interimalternative proposal, we request conment
about any effect it may have on the alternative form of
regul ati on (AFOR) we have adopted for NYNEX, effects under the
existing AFOR rules, its relation to AFOR pricing rules for
retail interexchange rates, and whether any new pricing rules my
be necessary.

The alternative interimproposal has as the primary
advantage the fact that they are easy to inplenent because they
constitute mnimal change fromthe status quo. They have a
di sadvant age that we woul d not meke other changes to the access
charge structure included in the first proposal that are not
directly related to the overall price |evel but that we believe
to be significant advantages.

Finally, we request coment on two other issues. First, if
we adopt the interimalternative, should we al so adopt a
provi sion that requires revenue reconciliation between the
interimplan and whatever plan we finally adopt; and, if so, the
nature of that reconciliation. Second, if we adopt an interim
access charge plan, should we al so adopt the various proposed
changes to sections 1-7 and 9-16 of the first proposal, plus the
repeal of those provisions of section 8 that are no | onger used,
gi ven that those proposed changes are alnost entirely unrel ated
to changes in access charge structure or access charge | evels.

V. COMMENTS

Comrents shall be filed by Thursday, January 9, 1997. W
have chosen this date in part based on an expectation that the
FCC will be issuing a Notice of Proposed Rul enaking for
interstate interexchange access (Part 69) in | ate Novenber or
early Decenber. For the reasons discussed above, that Notice may
have an inpact on the proposals contained in this rul emaki ng.
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Accordingly, if the FCC s Notice is delayed, we may find it
appropriate to change the date of the comment peri od.
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Dat ed at Augusta, Miine, this 24th day of COctober, 1996.

BY ORDER OF THE COW SSI ON

Chri stopher P. Sinpson
Adm nistrative D rector

COMM SSI ONERS VOTI NG FOR: Wl ch
Nugent

COWM SSI ONER CONCURRI NG | N
PART AND DI SSENTI NG I N PART: Hunt
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SEPARATE STATEMENT OF CHAI RVAN WELCH

| have voted to adopt this Order with sonme reluctance. | am
not fully confident that the direction we signal today, or
perhaps nore precisely the uncertainty about the direction we
should go that we display today, is appropriate. High toll and
access rates have been a burden to Maine ever since | cane to the
Comm ssion. Wiile the reasons for this condition are nmany and
conplex, it would certainly be fair to characterize our
collective efforts to address the problens created by the |evel

of these rates -- ranging fromdistortions to |ocal calling areas
to inpedinments to the expansion of small Mine businesses that we
so sorely need -- as falling short. W have taken sone steps in

the right direction, in particular our grant of freedomto NYNEX
to lower rates with mnimal Conm ssion involvenent, but | believe
that we are at a point -- indeed, we may have passed the

point -- where a greater degree or imagination and focus should
be brought to bear.

It had been nmy hope that, by devel opi ng an econonically
sound access rate structure, we would be able to nove Mi ne
significantly nearer the mainstreamof toll and access pricing.
| now perceive, however, that the best econom cally rational

access pricing structure we can develop -- which | think has been
ably crafted by our staff and presented as the first option in
the order before us -- will not achieve the kinds of price

reductions that are likely to nmake a significant difference to
Mai ne’ s consuners and its econony.

Mor eover, as often happens when regulators take the tine to
ponder their choices, the world has noved on: |In particular, the
FCC has announced, in the wake of the new federal
tel ecomuni cations legislation, that it wll soon undertake a
conprehensi ve review of the federal access charge structure, as
well as a review of the closely related subject of jurisdictional
separations. W are, it seens, |aunching what may be the
regul atory equi val ent of a magnificent wooden sailing ship just
as steamand iron begin to rule the waves. Mine has fromtine
to tine suffered fromthinking that it needs to have regul atory
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rules that are different and better than the rest of the country.
Sadly, the result has sonetines been that we have been different
to our economc detrinment. Put another way, | would not support
adopting a rule that put us at variance, to any noticeabl e degree
what ever, fromthe rules ultimately pronul gated by our federal
counterparts; it just does not nmake sense to set up conflicting
structures for customers who, ultimately, care very little

whet her a call is designated as interstate or intrastate for
jurisdictional purposes.

Nevert hel ess, | believe we should seek comment on these
proposal s.
First, | believe that the federal authorities and our peers

in other states should have the benefit of what | believe is a
sound approach to pricing access, and by our releasing this
proposed rule for comrent, the particular solutions we have
devel oped may contribute in a positive way to the national
debate. The FCC is | ooking at access charges not just for its
own anusenent: they are | ooking because they, and virtually
everyone else in the industry, have |ong recognized that there
are sonme very inefficient signals sent by the current structure,
and it istinme totry to do at least a little better.

Second, it is possible though perhaps not likely that the
entire federal effort will beconme unravel ed, or delayed for many
years, by the enornous conplexity of the litigation that has
al ready begun relating to the inplenentation of TRA 96. In this
regard | note that the 8th Crcuit Court of Appeals has already
i ssues a stay of the FCC s interconnection order. W should, at
| east, have the ability to nove to a better structure relatively
soon if the federal process becones hopel essly mred.

Third, I would not offer the proposed rule here if we were
not also offering a second altogether different proposal as an
alternative for cooment. | refer to the a proposal to cut access
charges, within the existing structure, by at |east 20% by the
end of 1997.
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| have no doubt that we will be given a host of reasons why
this second proposal should be rejected as we have described it.
Nevert hel ess, | am persuaded that we nmust, in the near term find
a way to release the drag on our econony that the current access
and toll rates create; if there are better proposals that people
with nore creativity than I can devel op, our release of this
Notice is an express invitation to bring them forward.
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SEPARATE STATEMENT OF COWMM SSI ONER HEATHER HUNT,
CONCURRI NG I N PART AND DI SSENTI NG | N PART

| concur that Maine's access charges need reform CQur tol
rates, and consequently access charges, are too high.

Intrastate toll rates influence the business clinmate; they
shoul d enhance, not hinder, econom c devel opnent. Maine's tol
rates burden our econony with a conpetitive disadvantage vis a
vis states where toll rates are significantly nore affordable.
For exanple, if the cost of telecomunications is the nmeasuring
stick, it nmakes econom c sense for a Maine conpany in frequent
contact with a supplier to do business with an out of state
entity rather than another Mai ne conpany.

| agree with the request for comment on the alternative
proposal for an interim imedi ate reduction in access charges
based on the current schene. And, |like ny colleagues, | wel cone
parties to suggest other neans of providing rate relief.

| wite separately because | disagree that the first and far
nore extensive proposal the najority advances is the right
approach for Maine now It is said the proposal is theoretically
sound. But there remains a lingering question: does it deliver
the right result? Wen | think about this proposal in |ight of
the circunstances, | amrem nded of the phrase "there is nothing
nmore horrible than the nmurder of a beautiful theory by a brutal
gang of facts."

Since at least late 1994, the Conm ssion has consi dered
adjusting the access rate structure with an eye on alleviating
the burden of high toll rates. Yet the Comm ssion has not acted.
Only now, in the wake of the Tel ecomunications Act of 1996 and
the FCC s announcenent of its intent to issue an interstate
access rule by June, 1997, does the Conm ssion propose a
conprehensi ve overhaul. |If adopted, the proposal would take
effect this spring. It would likely need to be revisited after
federal action later this year. In nmy view, it is at this tine
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nore an academ c exercise than a |l asting achi evenent for Maine's
econony.

Sonme believe that to rely on the FCC to execute pronptly the
Tel ecomruni cations Act is quixotic. That claimis not supported
by the facts to date. The FCC net its mandate to conpl ete
i nterconnection and unbundling. Moreover, the judiciary has
acted swwftly to resolve the issues brought before it. It is
reasonable to believe those entities will address the Act's other
conponents w t hout undue del ay.

Staff projects the proposal m ght reduce access charges by
approximately 2% to 4% annually upon the effective date. Such a
nmodest reduction would not nmake a significant difference to
Mai ne' s tel ecommuni cations consunmers nor inprove our business
climte.

| confess further disconfort with the schene because | do
not know of any other jurisdiction that has adopted sonething
simlar. | would prefer to have less faith in the proposal's
theory and be nore consistent with other states than to have
t horough confidence in theory and stand alone in practice. As
t el ecomruni cations prices and product availability becone a
function of the market, distinctive rules may inpede the
devel opment of conpetition. The Maine market may not be
sufficiently lucrative to withstand uni que rules of entry or
oper ati on.

Finally, | respect the majority's desire to craft a schene
that may contribute to the federal access debate. |ndeed, we are
fortunate to have a voice at that | evel through the effort and
consi derable skill of Chairman Welch and Joel Shifman. But |
believe that doing what is right for Maine and its econony nust
be paranount; any ot her consideration nust be secondary. Because
this proposal does not achi eve access charge reductions that wll
better M ne's econony and tel ecommuni cati ons consuners, | find
the assertion that it stirs debate el sewhere, even if proven
true, to be singularly unpersuasive.



